
G.R. CASE NO. 285 of 2019

             IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE,
UDALGURI, ASSAM.

             G.R. CASE NO.  285 of 2019  
    (U/S- 379/411/34  IPC)

   STATE

-VS-

1. Md. Masum Ali and
2. Md. Sirajul Haque

        
---------Accused persons.

Present:  Smti. Nilakshi Lahkar, A.J.S.

Advocate for the Prosecution : Mrs. N. Narzari

Advocate for the Defence : Mr. M. C Narzary

Evidence recorded on   : 09.05.19, 17.05.19 and 01.06.19

Argument heard on   : 18.11.2019

Judgment delivered on   : 29.11.2019

 

J U D G M E N T

1. The prosecution case, in brief is that, informant Md. Faruque Hussain

had lodged the F.I.R. before Sapmari OP stating inter-alia that in an

intervening night of 29.03.2019,  someone had stolen away a water

pump of the informant from the Sibapur paddy field. When he went

to the paddy filed in the morning time he did not find his water

motor, so he made an inquiry and came to know that the accused

Masum Ali had stolen away his water motor. After that he along with

some villagers  had  caught  the  accused  Masum Ali  and  informed

about the matter to police over telephone. Thereafter police came at

the place of occurrence and interrogated the accused person and

then accused Masum Ali had confessed his guilt and also stated that

the said water motor was kept hide in the shop of Sirajul  Haque,

which  was  situated  at  Bhalukmari.  After  that  police  brought  the

accused Masum Ali towards the shop of Sirajul haque and recovered

the said water motor. Hence this case.
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2. After receiving the aforesaid FIR the In-Charge of Sapmari OP had

forwarded the FIR to the O/C of Udalguri Police Station for register a

police  case  under  the  proper  sections  of  law.  Accordingly  O/C  of

Udalguri PS had registered a case vide Udalguri PS case no. 51/2019,

u/S  379/411/34  IPC.  Investigating  Officer  investigated  the  case,

recorded the statement of witnesses, made the seizure list, prepared

the sketch map and after completing the investigation, IO submitted

the charge sheet against the accused persons namely Masum Ali

and Sirajul Haque, u/S 379/411/34  IPC vide CS No. 25 of 2019 dated

13.04.2019.

3. On the basis of the charge sheet, cognizance of offence was taken

under Section  190 (1)(b) of the Cr.PC. Necessary processes were

issued for causing appearance of  the accused persons before the

court. Accordingly accused persons appeared. The copies of relevant

documents were furnished to the accused persons. Considering the

material  on record,  charges u/S  379/411/34 IPC has been framed

against the accused persons. Thereafter, the ingredients of charges

u/S  379/411/34 IPC  was  read  over  and  explained  to  the  accused

persons to which they pleaded not guilty and claimed to be tried. 

4. During trial the prosecution had examined as many as eight (8) PWs

including the informant. The statement of defence of the accused

persons u/S 313 Cr.P.C has been recorded. The defence case is of

total denial. No witness been examined by the defence. Argument

had been heard from both sides. 

5. I have considered the evidence on record, statement u/S 313 CrPC

and the argument advanced. For the purpose of clarity, the following

points for determination is hereby framed: 

6. POINTS FOR DETERMINATION OF THE CASE  :  

(i) Whether on 29.03.2019 at Sibapur under Udalguri PS, the accused

persons,  in  furtherance  of  common  intention  had  dishonestly

removed an in-use water motor from the paddy filed of Md. Faruque

Hussain  without  the  consent  of  the  owner  thereof  and  thereby

committed the offence punishable u/S 379/34  IPC?
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(ii)  Whether  on  the  same  date  and  time  at  Bhalukmari  under

Udalguri  PS,  the  accused  persons,  in  furtherance  of  common

intention  received  the  aforesaid  water  motor  knowing  or  having

reason  to  believe  that  the  said  was  a  stolen  one  and  thereby

committed the offence punishable u/S 411/34  IPC?

7. DISCUSSION, DECISION AND REASONS FOR THE DECISION: 

The prosecution had examined as many as eight (8)  witnesses:

PW 1 Faruque Hussain

PW 2 Faridul Islam

PW 3 Nur Islam

PW 4 Baharul Islam

PW 5 Saiful Islam

PW 6 Idrish Ali

PW 7 Mahibul Islam and 

PW 8 ASI Kumud Ch. Sarmah

8. PW1 Faruque Hussain, the informant herein this case has deposed in

his deposition that he knows the accused persons. His water pump

was stolen away from his paddy field. On the next morning his water

pump was found by him on the shop of Shirajul. There were 10/12

other persons with him. Shirajul told him that the said water pump

was sold to him by Masum Ali. He has identified the FIR as Exhibit 1

and Exhibit 1 (1) is his signature.   

9. During cross-examination he has stated that he had not seen who

had stolen the water pump. Shirajul deals in water pump. He could

identify his water pump by seeing the connection wires of it and the

motor number which was 59534. he had not mentioned about the

motor number in his FIR. He has denied the fact that the water pump

which was recovered from the shop of Shirajul does not belong to

him and during evidence he had mentioned about the motor number

of a motor belonging to someone else. Eh did not remember if he

submitted the purchasing receipt of the said motor to police. He has

denied the fact that Shirajul did not steal his water pump. 
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During his cross-examination he has deposed that he was not aware

about the contents of the FIR. Police did not interrogate him. Though

it was stated in the FIR, but he has denied the fact that Masum Ali

caught first. He has also denied the fact that he has stated before

the IO that being unable to find the motor pump, he along with the

villagers  went  in  search  for  it  and  Masum  Ali  was  caught  and

thereafter police took him to the shop of Shirajul. The motor was

recovered by them. He has denied the fact that the motor does not

belong to him and that he had filed a false case against the accused

persons due to some previous grudge. 

10.PW2 Faridul Islam has deposed in his evidence that he knows the

parties to this case. They are his co-villagers. The water pump of

Faruque Hussain was stolen from their paddy filed at night hours at

about 08:00 PM. On the next morning the water pump was found by

them  in  the  shop  of  Shirajul.  There  were  10/12  other  persons.

Shirajul  told them that the said water pump was sold by him by

Masum Ali. Thereafter he took them to the house of Masum Ali and

Masum Ali had confessed before them that he stole the said motor

pump. He has identified the seizure list as Exhibit 2 and Exhibit 2 (1)

his signature. 

11.During cross examination he has deposed that he did not know the

brand of the motor pump or its number. He did not know who stole

the water pump or if any purchasing receipt of the said motor was

submitted before the IO by the informant. There were other motors

lying in the shop of Shirajul for repair. He has denied the fact that

the water pump that was recovered from the shop of Shirajul does

not  belong  to  the  informant  and  that  he  had  deposed  falsely  in

favour of his co-villager.

During cross-examination he further deposed that he was not aware

about the contents of the FIR. Police did not interrogate him. The FIR

was lodged at  about  08:00 PM on the day which the motor  was

recovered. 

12.PW3 Nur  Islam  has  deposed  in  his  evidence  that  he  knows  the

parties to this case. They are his co-villagers. The water pump of
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Faruque Hussain was stolen from their paddy filed at night hours. On

the next morning the water pump was found by them in the shop of

Shirajul  at  Bhalukmari.  There  were  other  co-villagers  with  them.

Shirajul  told  them that  the said  water  pump was sold  to  him by

Masum Ali. 

13.During cross-examination he has stated that he had not seem who

stole the water pump. The informant told them that there is some

identification mark on the motor,  but he had not seen the same.

Shirajul is a motor mechanic. There were other motors lying in the

shop of  Shirajul  for  repair.  When the motor  of  the informant was

picked up , Shirajul told that it was his motor. He has denied the fact

that the water pump that was recovered from the shop of Shirajul

does not belong to the informant and that he had deposed falsely in

favour  of  his  co-villager.  He  did  not  know  if  any  receipt  was

submitted to the IO by the informant regarding the stolen motor. He

has denied the fact that the accused persons did not steal the water

pump. 

14.PW4 Baharul Islam has deposed in his evidence that he knows the

parties. The motor of Faruque Hussain was stolen during night hours

and could not be found on that night. On the next morning they went

to the shop of motor mechanic Shirajul and found the stolen motor

there. On being asked Shirajul told that Masum gave the motor to

him. Masum admitted before them that he had stolen the motor.

Matter was thereafter informed to police and police seized the said

motor  pump  from  Shirajul.  He  has  identified  the  seizure  list  as

Exhibit 2 and Exhibit 2 (2) is his signature. 

15.During cross-examination he has deposed that he had signed the

seizure list at the police station. He did not state before the police

that on the night of occurrence the motor was searched by them and

on then next morning the said was found at the shop of Shirajul. In

the shop of  Shirajul  there were many motors of  different  brands.

Their  motor  was a bit  broken and they could identify it  from the

battery. Apart from that there was no other identification mark on

the motor. He forgot the brad of the motor. Document related to the

motor was submitted before the police but he did not know its detail.
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Police seized the said motor on being showed by them. He did not

state before the police that Shirajul told them that Masum stole the

said motor. It is not a fcat that Shirajul and Masum did not steal the

motor and that they are falsely implicated. He had not seen Masum

stealing the said motor pump. 

16.PW5 Saiful  Islam has deposed in his evidence that he knows the

accused person Shirajul and the informant. He does not know the co-

accused. He had heard that the accused person stole a motor pump

and were arrested. As his motor was also stolen and hence he went

to the police station to ask if his motor could be found. He did not

know anything about this case. 

17.His cross-examination was declined by learned defence counsel. 

18.PW6  Idrish  Ali  has  deposed  in  his  evidence  that  he  knows  the

parties. He did not know anything about the case. His motor was

stolen for which he went to the police station.

19.His cross-examination was declined by learned defence counsel. 

20.PW7 Mahidul Islam has deposed in his evidence that he knows the

accused person Masum Ali and the informant. About 1-1/2 months

back the motor of Faruque Ali was stolen from his agricultural filed.

Masum  Ali  confessed  that  he  stole  the  said  motor  pump.  The

accused person was handed over to police by the villagers. 

21.During cross-examination he has deposed in his evidence that he did

not see who had stolen the motor. 

22.PW8 ASI Kumud Ch. Sarmah, the IO herein this case has stated in his

deposition  that  he  was  the  investigating  office  of  this  case.  On

29.03.19 he was working at Sapmari OP under PS. On 29.03.19 he

received  a  phone  call  that  2  thieves  were  caught  by  public.  He

immediately  rushed to  the place of  occurrence and saw that  the

present accused persons were caught by the public. He inquired into

the  matter  and  the  accused  Masum Ali  told  him that  the  stolen

motor pump was kept in the motor repairing shop of Shirajul.  He
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then went to the shop of Shirajaul along with the accused and seized

the said motor from the shop of Shirajul in presence of the villagers.

The  accused  persons  were  taken  to  police  station.  The  FIR  was

lodged  on  that  day  itself  and  he  forwarded  the  same  to  the

concerned O/C for registration. The case was registered and he was

given the charge to investigate the case.  He visited the place of

occurrence, recorded the statement of the witnesses and prepared

the sketch map on the basis  of  GD entry.  The charge sheet  was

submitted by him. He has identified the seizure lists as Exhibit 2 and

Exhibit 2 (3) is his signature. He has also identified the sketch map

as Exhibit 3 and 3 (1) is his signature. He has also identified the

charge-sheet as Exhibit 4 and Exhibit 4 (1) is his signature. 

23.During cross examination he has stated that the informant identified

his motor at the shop of Shirajul and Shirajul also told the same.

Though the cash memo of the stolen motor was submitted to him by

the  informant  but  the  same  was  not  produced  before  the  curt,

however, he noted down the number of the same. The extract copy

of the GD entry is present in the CD. The number of water pump is

mentioned in the seizure list.   

24.Learned APP has submitted that submitted that all the prosecution

witnesses are consistent that the accused persons were caught red

handed along with the stolen motor pump and accused Masum Ali

had  confessed  his  guilty.  Hence  he  prayed  to  punish  them

accordingly.  On the other hand learned counsel  hand argued that

none of  the prosecution witnesses had seen the accused persons

had stolen away the motor pump and they were contradictory to

each other. He argued that there is no evidence on record to prove

the charge under section 379/411/34 IPC. 

25.After  considering  the  rival  contention  of  both  sides  and carefully

reading the evidence of the prosecution witnesses, this Court holds

an  opinion  that  there  are  consistency  in  the  evidence  of  the

prosecution witnesses. PW1 Faruque Hussain, the informant herein

this case had testified that he lost his water pump in the intervening

night of the incident and in the next morning he found his water

pump in the shop of Sirajul  Haque.  Sirajul  told him that the said
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water pump was sold him by Masum Ali. PW2 Faridul Islan, PW3 Nur

Islam and PW4 Baharul Islam, all have narrated the same facts in

their  evidence  and  vehemently  supported  the  evidence  of  the

informant.  During cross-examination of  the prosecution witnesses,

the defence could not rebut the evidence of the witnesses and they

remained  consistent  and  steadfast  that  on  the  very  day  i.e

28.03.2019  when  the  water  pump  was  lost,  the  accused  Sirejul

Haque was found in possession of the stolen water pump and on

being asked to him, he had told that he was sold the water pump by

Masum Ali. the defence could not give any plausible answer as to

how the accused person  came in  possession  of  the  stolen water

pump. Thus, under the mitigating circumstances, where the accused

was  found  with  the  stolen  water  pump,  only  inference  could  be

drawn is that the accused Masum Ali removed the water pump from

the paddy filed. Even though, no one of the prosecution witnesses

had witnessed the fact that the accused Masum Ali had taken away

the water pump from the paddy filed of the informant, but Sirajul

Haque from whom the water pump was seized had narrated infavour

of all the prosecution witnesses i.e PW1, PW2, PW3 and PW4 that he

got received the water pump from the hands of the accused person

Masum  Ali.  further,  it  has  also  seen  that  the  said  incident  was

happened at night hour and it is quite natural that no one can see

the accused person Masum Ali taking away the water pump from the

paddy filed of the informant. 

26.It is also pertinent to note that in order to sustain conviction under

Section  378  IPC,  the  prosecution  shall  prove  the  following

ingredients:  (i) an intention to take some movable property;

(ii) the taking must be dishonest; (iii) it must be from the

possession of another; (iv) without his consent; and (v) in

pursuance of it the property must be moved. 

27.In  other  words,  when  a  person  intends  to  dishonestly  take  any

movable  property  out  of  the  possession  of  any  person,  without

consent of that person, and moves that property in order to such

taking, he will be said to have committed theft. It is, therefore, more

than abundantly clear that a person can be found in the process of

committing  theft or he can be found after he has already committed
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the theft. Thus, the offence of theft, as defined by Section 378 IPC, in

respect of the said water pump, was, in the present case, already

complete, when the accused was found, according to the clinching

and unassailable  evidence  on  record,  in  possession  of  the  stolen

water pump. Hence, I hold that prosecution side had established that

no one but the accused Masum Ali is guilty of the offence of theft of

the water pump. Hence, the accused Masum Ali stands convicted u/S

379 IPC.   

28.Having perusal of the evidence available in this case record, it is also

found  that  PW1,  PW2,  PW3  and  PW4  all  have  deposed  in  their

evidence  that  the  stolen  water  pump  had  been  found  in  the

possession  of  the  accused Sirajul  Haque.   The  informant,  seizure

witnesses and the IO have been consistent in their deposition that

the stolen water pump had been recovered from the possession of

the accused person Sirajul Haque. The defence has failed to rebut

this vital point of evidence of prosecution. Thus, the fact that the

stolen water pump had been recovered from the possession of the

accused  person  remains  unrebutted.  In  that  background  the

prosecution has successfully proved the charge u/S 411 IPC against

the accused person Sirajul Haque. Hence, the accused person Sirajul

Haque stands convicted u/S 411 IPC.

29.From the discussion as made above, the prosecution has succesfully

proved the charges u/S 379/411/34 IPC against the above named

accused persons beyond all reasonable doubt. 

30.Probation: Considering the manner in which the accused persons

had committed the offence, I do not deem it fit to give the accused

persons on benefit of probation.

31.Heard on sentence: Heard learned defence counsel on the point of

sentence and he has prayed for leniency. 

32.Sentencing:  Considering  all  the  facts  and  circumstances  of  this

case,  I  sentence  the  accused  Masum  Ali  to  undergo  Rigorous

Imprisonment (RI) of 3 (three) months for committing of offence u/S
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379 IPC. Further, I sentence the accused Sirajul Haque to undergo

Rigorous Imprisonment (RI)  of 3 (three) months for committing of

offence u/S 411 IPC. The period already undergone in jail hazot shall

be set off.

O R D E R

The prosecution has succesfully proved the charges u/S 379/411/34

IPC  against  the  above  named  accused  persons  beyond  all

reasonable doubt. Accordingly, I sentence the accused Masum Ali to

undergo  Rigorous  Imprisonment  (RI)  of  3  (three)  months  for

committing of offence u/S 379 IPC. Further, I sentence the accused

Sirajul  Haque to undergo Rigorous Imprisonment (RI)  of  3 (three)

months for committing of offence u/S 411 IPC. The period already

undergone in jail hazot shall be set off.

The seized articles, if any, shall be delivered to its legal owner as per

provision of law. 

Supply free copies to the convicts. 

The judgment is given under the hand and seal of this Court on this

29  th   day of November, 2019.

                   (N. Lahkar)

              Addl.  Chief Judicial Magistrate  
                 Udalguri, Assam. 

Dictated and corrected by me:

      (N. Lahkar )             

    Addl. Chief Judicial Magistrate.               
                 Udalguri, Assam.      
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 APPENDIX

A. Prosecution witnesses : PW 1 Faruque Hussain

PW 2 Faridul Islam

PW 3 Nur Islam

PW 4 Baharul Islam

PW 5 Saiful Islam

PW 6 Idrish Ali

PW 7 Mahibul Islam and 

PW 8 ASI Kumud Ch. Sarmah

B. Defence witness :         Nil.

C. Documents exhibited : Ext. 1 – FIR
Ext. 2 – Seizure list
Ext. 3 – Sketch map
Ext. 4 – Charge sheet

Addl. Chief Judicial Magistrate
       Udalguri, Assam. 

Typed by Rupam Das/Stenographer.
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